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I. INTRODUcrION
The adversarial system often yields a clear result-one side wins and the other side loses. What remains unclear is whether the court has actually arrived at the truth in obtaining its result. Perhaps, given a clear result, one would think that the law does not require a theory of truth. Dennis Patterson, however, recognizes the importance of a theory of truth for the law. In his new book, Law and Truth,' Patterson argues that the very task ofjurisprudence is to provide a philosophical account of what it means to say that propositions of law are true or false.
Law and Truth engages a centuries-old philosophical debate over the notion of truth. 2 Patterson links his project to the more general philosophical debate over realism versus antirealism. 3 Following Ronald Dworkin, he connects jurisprudence directly with the philosophy of language. 4 He characterizes Dworkin as advocating a version of re-alism, 5 and he understands Dworkin to argue that truth in law requires a truth independent of the belief or agreement that a proposition is true. 6 What motivates realism? Patterson suggests that one motivation is the belief that there is some fact of the matter about legal propositions 7 -we want our discourse on law to be true. 8 Real-
ists are not satisfied with the antirealist account of truth. For antirealists, "true" means the satisfaction of intersubjective criteria, 9 while for the realist, the truth must be something more than the fact that with respect to some proposition of law, everyone believes the proposition to be true. 10 What some realists want-Patterson calls them metaphysical realists-is an account of truth in which the meaning of "is true" is given by the correspondence of some sentences to a state of affairs independent of convention and one's mind." For the realist, legal discourse must reflect the way things in fact are.1 2 Thus, the world makes a contribution to our knowledge. 13 Language is the vehicle for (1978) . Dummett characterizes "realism" as the belief that statements-for example, statements about the physical world or mental events-possess an objective truth value, independently of our means of knowing it. Id. at 146. Such statements are true or false in virtue of a reality existing independently of us. Id.
7 See PATrERSON, supra note 1, at 8. 8 Id. 9 Id. In contrast to realism, the antirealist contends that statements are to be understood only by reference to the sort of thing which we count as evidence for such a statement. See DUMMETT, supra note 6, at 146. The realist, on the other hand, takes the position that the meaning of statements is not directly tied to the kind of evidence for them that we can have, but consists in the manner of their determination as true or false by states of affairs whose existence is not dependent on our possession of evidence for them. Id. The antirealist, however, argues that the meanings of statements are tied directly to what we count as evidence for them such that a statement, if true at all, can be true only in virtue of something of which we could know and which we should count as evidence for its truth. Id.; see also RoRTY, supra note 3. "The term 'antirealism' was first put in circulation by Michael Dummett .... " Id. at 3.
10 See PATrERSON, supra note 1, at 8. 11 Id. at 8-9; see alsoJ.E. MALPAS, DONALD DAVIDSON AND THE MIRROR OF MEANING (1992) . Malpas suggests that realism comprises three distinct theses:
an independence thesis according to which the existence of the world or the objects which make up the world is independent of anything mental; a uniqueness thesis which states that there is one, and only one, true and complete description of the world; and a thesis about truth, which sees truth as a matter of correspondence between language and the world.
Id. at 231.
12 See PATTERSON, supra note 1, at 9. 13 Id. at 10.
[VOL-72:3 this contribution, 14 and somehow language reflects the way things are in the world.' 5 Thus, our use of language will be correct or incorrect depending on the way the world is and not the way we believe it to be.1 6 How does the world guide our linguistic usage? Here Patterson observes a central problem for the realists: they must provide a way for the world to act as a normative check on our linguistic practices.' 7 Patterson thinks that this is a problem for every version of realism: to give an account of how the world-or conditions independent of evidence-constrains linguistic behavior.' 8 Patterson would have the law reach beyond realism and antirealism. 19 He contends that "true" does not name a relationship between a state of affairs and a proposition of law. 20 The truth of a proposition of law is not a function of the relationship of the proposition to something that makes the proposition true. 21 Instead, the truth of a proposition of law 22 is shown through the use of forms of legal argument. Independent conditions do not make legal assertions true, 24 and truth, in the law, is neither a property nor a relation. 25 The forms of 14 Id. 15 Id.; see also TRUTH, supra note 2, at 4 (the correspondence theory of truth holds that "truth is a relation-that of correspondence-between what is said or thought and a fact or state of affairs in the world").
16 See PATTERSON, supra note 1, at 10; see also THOMAS NAGEL, THE VIEW FROM NOWHERE 91 (1986) (realism is the view that "the world is in a strong sense independent of our possible representations, and may well extend beyond them").
17 See PATTERSON, supra note 1, at 11. 
II. TRUTH IN LAw
Patterson provides an alternative account of truth in law. He uses constitutional argument as an example, and he finds the position of Philip Bobbitt to be instructive. 2 7 Bobbitt argues that the debate over the legitimacy ofjudicial review is a pseudodebate. 2 8 Bobbitt says that the practice of constitutional law involves using six forms of argument-the modalities. 2 9 The modalities show the truth of propositions of constitutional law.3 0 For Bobbitt, a legal decision is legitimate to the extent that it follows the forms of argument recognized within our legal structure-that is, the modalities. 3 1 The six forms of argument are:
1. Historical (relying on the intentions of the framers and ratifiers of the Constitution); 2. Textual (looking to the meaning of the words of the Constitution alone, as they would be interpreted by the average contemporary); 3. Structural (inferring rules from the relationships that the Constitution mandates among the structures it sets up); deflationary account, truth discourse that seems to involve property attribution is best understood in some other way. [VOL-72:3 4. Doctrinal (applying rules generated by precedent); 5. Ethical (deriving rules from those moral commitments of the American ethos that are reflected in the Constitution); and 6. Prudential (seeking to balance the costs and benefits of a particular rule).
2
The modalities are the ways that propositions of law are shown to be true or false. 38 Contrary to the received view injurisprudence, they are not true by virtue of something independent of the modalities and external to law as it is generally understood.
3 4 Thus, jurisprudence should be concerned only with describing internal modalitiesdescribing actual legal practice. A judicial decision is justified if one of the six modalities is used to reach the decision.
3 6 Similarly, a legal decision is legitimate to the extent that it remains within the modalities. 37 Appealing to matters external to law to justify legal propositions is rejected not because externalist theory-such as philosophy, literary theory or economics-is wrong, but because it is irrelevant. 38 Legitimacy in law is a function of using the form of argument appropriate to the legal proposition at issue.
3 9 Thus, illegitimacy in justification results from the use of forms of argument from one discourse to justify a proposition from another discourse. 40 For these reasons, it is a mistake to justify propositions of law with the justificatory tools of disciplines external to law. modernist, truth names a relation between a proposition and some state of affairs that makes the proposition true. 43 The postmodernist rejects the project of discerning the connection between propositions and what makes them true. 44 For a postmodernist such as Patterson, to say that a proposition is true is to say that "a sufficiently well-placed speaker who used the words in that way would be fully warranted in counting the statement as true of that situation." 45 Thus, for Patterson a proposition of law is true if a competent legal actor could justify its assertion. 46 To justify the assertion of the proposition, the legal actor would have to employ the forms of legal argument. 47 Patterson attempts to overcome the realism versus antirealism debate, though these two positions represent the leading perspectives over the question of what determines the truth of a proposition. 48 According to the realist account, a proposition is true in virtue of some aspect of the world that makes it true. 49 On the other hand, the antirealist contends there are no features of the world that make propositions true or false. 50 Instead, truth or falsity is a function of agreement among participants in a practice. 51 Some contend that the realism versus antirealism debate can be side-stepped by viewing questions of truth from an antirepresentationalist standpoint. 52 The thrust 43 See PATTERSON, supra note 1, at 151. 44 Id.; see also Patterson, Postmodernism, supra note 42, at 272 ("postmodernist conceptions of the word-world relation see the modernist picture of propositional, representational truth as unintelligible-as a project that never gets off the ground"). 45 See PATTERSON of antirepresentationalism is to reject the view of language as set apart from and against reality. 53 The realists say that propositions refer to things in the world, and these things make the proposition true.
4
The antirealist argues that there is nothing out there beyond our conventional determinations of truth and falsity. 5 5 Both the realist and the antirealist, however, believe that the meaning of propositions comes from somewhere, 5 6 and they disagree only as to the source of meaning. 57 The realist identifies the world as the source of meaning; the antirealist contends that conventional criteria are the source of meaning. 58 Patterson contends that the work of the philosopher Hilary Putnam provides a way to avoid the realism versus antirealism debate. 59 According to Patterson, Putnam is an antirepresentationlist. 6 0 Putnam argues that a statement is true if a "sufficiently well-placed speaker who used the words in that way would be fully warranted in counting the statement as true of that situation."
Thus, the truth of statements is not the result of linguistic acts and states of affairs. 62 Postmodernism produces a shift from the idea of language as representation to language as practice-that is, meaning as use. 63 In short, the postmodern view of language emphasizes language as a social practice and not as a representational medium.
64
53 See PATTERSON, supra note 1, at 167; see also RORTY, supra note 3, at 2 ("antirepresentationalism" refers "to the attempt to eschew discussions of realism by denying the notion of 'representation,' or that of 'fact of the matter,' has any useful role in philosophy").
54 See PATTERSON, supra note 1, at 167; see also ANDREI MARMOR, INTERPRETATION AND LEGAL THEORY 86 (1992) ("A realist must maintain, with respect to a certain class of statements, that there is a determinant reality rendering the statements in that class either true or not true, independently of whether we can recognize or confirm this.").
55 See PATTERSON, supra note 1, at 167. 56 Id. 57 Id.
58 Id.; see also DEvrrr & STERELNY, supra note 48, at 187 (Realists contend that physical entities are "'independent' of and 'external' to the mind. They say that an entity exists 'objectively' in that its existence does not depend on anyone's opinion; nor does it arise from the imposition of our concepts or theories."). Knowledge, for the postmodernist, becomes an ability which is shown in linguistic practices.
65
Applying this antirepresentationalist view to propositions of law, Patterson notes that claims of propositions in law are assertive in nature.
6 6 For example, the claim that "Statute S is unconstitutional" asserts a purported truth. If one asks what it is about S which causes one to assert that S is unconstitutional, one asks for the ground of the claim. Suppose S provides the following requirement: "Any assembly of twelve persons or more requires a parade permit." This fact is the ground for the claim that S is unconstitutional. The ground is advanced in support of the claim. What connects the ground to the claim? To inquire into how the ground is relevant to the claim is to seek the warrant. The warrant is the connection between the ground and the claim. In our example of statute S, the warrant is the First Amendment. The First Amendment provides for the right to peaceable assembly. The First Amendment is the warrant which connects the ground and the claim. 67 The warrant, however, must be used in the right way. At this point, the forms of argument-the modalitiesare relevant. The forms of argument are the culturally endorsed modes for the use of warrants. The forms of argument are the "backings" for warrants. 68 How does this work? Suppose we have this claim or proposition of law: "S is unconstitutional." The ground of the claim is the fact that the ordinance contains a parade permit requirement. The First Amendment warrants the move from the ground to the claim that "S is unconstitutional." The backing for the warrant is the textual modality-that is, looking to the ordinary meaning of the language of the First Amendment. Quine suggested that it was incorrect to talk about the empirical conan account of understanding that emphasizes practice, warranted assertability, and pragmatism"). tent of an individual statement. 7 2 Similarly, in legal discourse, it is misleading to talk about the truth of a statement of law in isolation from other propositions within the legal web of belief. 73 In selecting among different interpretations, choose those that clash least with everything we take to be true. 74 In law, we are to select the proposition that best meshes with the truth of other legal propositions. 75 In moving from ground to claim or legal proposition, then, lawyers use the forms of argument, or the modalities, to show the truth of legal propositions. 7 6 Patterson's typology purports to show what it means for a proposition to be true as a matter of law. terson's solution to the problem of conflict among the forms of legal argument is unsatisfactory.
A. A Critique of Patterson's Rejection of the Realist Account of Truth
For Patterson, a major problem for any realist account of truth is to illumine the way that the word and world hook up. 79 ; see also RORTy, supra note 3, at 6 (antirepresentationaists contend that there is "no way of formulating an independent test of accuracy of representation-of reference or correspondence to an 'antecedently determinate' reality").
85 See PATTERSON, supra note 1, at 10; see also RORTY, supra note 3, at 9 (questioning whether there is anything "which might lift us out of our beliefs to a standpoint from which we glimpse the relations of those beliefs to reality"). For the idealists, one acquired understanding only when one could fit that which is understood into some comprehensive, coherent, and integrated system. In that way, the truth is one indivisible whole. An individual belief would be true only insofar as it would fit into (cohere with) such an ideal system. Id. at 197.
[VOL-72:3 world connect. 88 Instead of showing how the world makes propositions true, the coherence theory directs us to other beliefs and not to the way the world is.9 We are unable to get outside the circle of beliefs to the world. Thus, Moore has not shown how the world makes what we say true or false. 9 0
To evaluate Patterson's argument, it is helpful to locate it within the general philosophical attack on realism. Patterson's argument is a version of probably the most familiar criticism of a realist conception of truth. 91 It is usually directed against correspondence theories of truth. 9 2 The argument proceeds as follows. On the realist account, in order to determine whether a proposition is true, one would have to determine whether it corresponds to some fact or the world in an appropriate way. 93 The argument contends, however, that this is impossible. 94 One cannot get outside one's beliefs or discourse in order to view reality or the world itself. 9 5 All of one's cognition of the world is mediated by our beliefs. 96 Thus, one cannot get at the world or reality to see how our beliefs or statements link up to the world. One is unable to get outside the circle of our beliefs. 98 In Patterson's rejection of a realist account of truth in law may be viewed as an attempt to bring truth down to earth. His approach seeks to link truth to human desires, beliefs and the use of language. He rejects the philosophical tradition that has viewed truth as correspondence between thought and a supposedly inaccessible reality. Other philosophers also have rejected that tradition. 99 They have done so in the belief that the traditional conception of truth was designed to promote the view that philosophers have a special method for ascertaining truth.
1 0 0 They sought instead to ensure that the realm of truth could be brought within the scope of human powers. 0 1 Under these circumstances, noble motives may underlie Patterson's argument against a realist account of truth. Despite this, his argument is subject to a powerful response. Even if the argument's claims are true, they have no force against a realist conception of truth. 1 0 2 This is because a realist account purports to describe what truth is-it does not attempt to provide a way to determine what is true and what is false. 10 3 Thus, Patterson's central argument against a realist account of truth in law can do no damage because the realist has always maintained that truth is independent of our beliefs or our ability to learn the truth. [T]he profuseness of attestations to supreme devotion to truth on the part of philosophy is a matter to arouse suspicion. For it has usually been a preliminary to the claim of being a peculiar organ of access to highest and ultimate truth. Such it is not .... Truth is a collection of truths; and these constituent truths are in the keeping of the best available methods of inquiry and testing as to matters-of-fact; methods which are, when collected under a single name, science. As to truth, then, philosophy has no pre-eminent status. complaint against correspondence theories of truth-i.e., that it is impossible to compare one's words or beliefs with the world. He rejects this argument because it depends on assuming that some form of epistemic theory of truth is correct and the realist can simply reply that truth is independent of our beliefs or our ability to learn the truth. Id. at 302-03.
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B. A Critique of Patterson's Account of Truth in Law
As part of his postmodernjurisprudence, Patterson asserts that to say that a propositon is true is to say that "a sufficiently well placed speaker who used the words in that way would be fully warranted in counting the statement as true of that situation." 05 Thus, for Patterson a proposition of law is true if a competent legal actor could justify its assertion.
06
This view seems to identify truth with justification, in that a statement is true if its assertion would be justified. Indeed, Patterson has said that "there is nothing more to be said about the truth of a proposition of law than advancing the reasons for its assertion. To the extent that Patterson's project identifies truth with justification, significant problems arise. "Truth cannot simply be justification. . . ."108 This is because (1) "truth is supposed to be a property of a statement that cannot be lost, whereas justification can be lost"; and (2) "justification is a matter of degree whereas truth is not." 0 9 To identify truth with justification would require us "to give up the principle that some of the statements which are now justified may turn out not to be true."
11 0 This result would be unacceptable.'
11
It may be that Patterson is seeking to offer a notion of truth as idealized justified assertability. The fact that he defines truth by refering to a "sufficiently well placed speaker" may indicate this view. This would be an epistemic 12 conception of truth. 113 For example, Hilary Putnam-the philosopher who seems to have most influenced Patterson in his account of truth in law-at one time argued that a statement is true if it would be justified under epistemically ideal conditions-or in a situation in which all relevant evidence is readily 
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available. 114 If this is the sort of theory that Patterson has in mind, then it is subject to other serious objections. At the outset, there are major problems in attempting to work out a plausible concept of an ideal epistemic situation. 115 Moreover, there are counter examples to the ideal justifiability conception of truth. In this regard, it is plausible to suppose that there are propositions that are true but not ideally justifiable. 1 6 There may be states of affairs or aspects of reality that are totally inaccessible to human cognition. 11 7 If so, propositions asserting that such states of affairs obtain will be true even though no statements bearing those propositions as their content would be justifiable in an epistemically ideal situation. 18 Given this, truth cannot be defined as justifiability for human beings in the most ideal situation possible for us." 9 Epistemic theories of truth have other problems. Theorists, like Putnam, seek to tie truth to the actual ability of human beings to recognize that certain conditions are satisfied. 120 This presents a major difficulty. Such theorists cannot explain how idealized justified assertability can be both a fixed property-or something that cannot be lost-and a property that depends on the actual ability of human speakers to recognize that certain conditions are satisfied. Such a view cannot explain this because actual abilities differ from person to person whereas truth does not. Epistemic theories of truth, then, by limiting truth to what can be ascertained, deprive truth of its role as an intersubjective standard. 12 ' Thus, Patterson's account of truth in law cannot work even if it is based on the epistemic notion of truth as ideal justified assertability.
C. A Critique of Patterson's Rejection of External Approaches in Jurisprudence
Contemporary legal theorists have identified an external point of view which has dominated approaches to constitutional adjudication. 2 2 External legal theorists seek to discover principles for legal 114 Id. at 189, 194 ; see also PUTNAM, supra note 3, at xvii ("My own view ... is that truth is to be identified with justification in the sense of idealized justification."). decisionmaking that are external to judicial practice and outside of law. 123 Thus, the picture of legal justification that external theorists offer is that the truth of a legal proposition is a function of something that goes beyond law. 124 External theorists, then, have sought to evaluate legal practice on the basis of criteria external to that practicefor example, principles and methods from such disciplines as philosophy, literary criticism or economics.
2-5
In constrast to external approaches, some theorists recommend an internalist point of view. From an internalist perspective, adjudication stands independently of externalist theory.' 26 According to the internal account, there is no way to evaluate legal decision except by internal investigation of judicial practice.' 2 7 One who takes the internalist approach studies the practice of a craft to ascertain and describe the interpretive methods and linguistic conventions used by the practitioners.
28
Patterson advocates an internalist approach and rejects appealing to matters external to law to justify legal propositions. 12 9 He rejects external approaches-appeals to philosophy, literary theory or economics-not because extemalist theory is wrong, but because it is irrelevant.' 3 0 According to Patterson, illegitimacy in legal justification results from the use of justificatory tools of disciplines external to law.11
What does it mean for Patterson to contend that externalist theory is irrelevant? The roots of this argument, I believe, lie deep in Patterson's Wittgensteinian background. To understand Patterson's point, and to construct an argument against his position, it is helpful to consider the conflict between ideal language philosophers and ordominant tendency is to look upon the content of law from the standpoint of some external ideals that the law is to enforce. He contends that implicit in contemporary legal scholarship is the idea that law embodies or should embody some goal that can be specified apart from law and can serve as the standard by which law is to be evaluated. 131 Id. at 148.
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dinary language philosophers-a conflict that evolved under the shadow of Ludwig Wittgenstein.
In the wake of Wittgenstein, philosophers took the Linguistic Turn. 3 2 According to the linguistic philosophers, philosophical problems could be solved or dissolved either by reforming language or by understanding more about ordinary language.' 38 In philosophy, two opposing schools developed: ideal language philosophy and ordinary language philosophy. 3 4 The ideal language philosophers suggested that it would be possible to eliminate philosophical problems not by describing our ordinary language but by constructing an ideal language. 13 5 In contrast to the ideal language philosopher, ordinary language philosophers-under the strong influence of the later Wittgenstein-took the linguistic turn but refused to construct an ideal language.' 36 They argued that philosophical problems arise because philosophers have not used ordinary English.' 37 Accordingly, ordinary language philosophers adopted as their method the description of the logical behavior of the linguistic expressions of ordinary language.' 38 In so doing, philosophical problems could be dissolved.
The dispute between the ordinary language philosophers and the ideal language philosophers is analogous to the dispute between internalist versus externalist theorists in law. Ordinary language philosophers may be viewed as internalists; ideal language philosophers as externalists. The ordinary language philosophers argued that since philosophical questions arise in ordinary language, one ought to be able to resolve philosophical problems in ordinary language without 132 having to appeal to some external discourse-namely, some ideal language. Thus a key argument in favor of the ordinary language approach went as follows: 13 9 "[T] he roots of philosophical problems lie in ordinary language . . . [therefore,] the difficulties must be eliminated by the analysis of ordinary language."' 40 To seek to resolve these difficulties by appealing to some external discourse-such as an ideal or constructed language-would be to do something totally irrelevant. 141 It would direct our attention from the original problems to different concepts. 1 42 This argument explains what Patterson and other theorists mean when they say that external theory is irrelevant. It is analogous to arguments offered against externalist approaches in law. Douglas Lind, for example, offers such an argument against externalist views in law. Lind argues that external legal theorists allow for determination of legal meaning to take place wholly independent of the practice of adjudication. 143 According to an internalist approach to law, however, the practice of adjudication provides the only authoritative standard of constitutional meaning.'4 Lind, therefore, contends that since external theorists base constitutional meaning on standards which lie outside the practice of adjudication, they issue judgments of constitutional right and wrong which are fundamentally irrelevant. 145 Thus, just as the proposals of ideal language philosophers to reconstruct language were said to be fundamentally irrelevant, in that they direct our attention away from the original concerns, so too are externalist proposals to reconstruct the practice of law.
With respect to the argument that externalist accounts are irrelevant in law, one can construct a response analogous to the ideal language philosophers' response to the ordinary language argument described above. Rudolf Carnap, one of the major ideal language philosophers, 14 argued against the ordinary language approach and emphasized the importance of the introduction of new linguistic 
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frameworks or conceptual schemes in order to resolve philosophical problems. 1 47 Carnap said that the ordinary language argument is based on the view that ordinary language is something that cannot be changed or replaced.' 48 Contrary to the ordinary language philosophers, however, Carnap argued that a language is an instrument that may be replaced or modified according to our needs, like any other instrument. 149 Language is something we have learned. Therefore we can replace it with another language. 15 0 Carnap said that ordinary language is like a crude pocket knife. It may be useful for certain purposes. For some purposes, however, special tools are more efficient. 15 1 Thus, if the pocket knife is too crude, we should replace it with a more suitable tool. 152 According to Carnap, the ordinary language philosophers were in essence arguing that we should not use a special tool-ideal language-because by doing so we evade the problem of the correct use of the cruder tool-ordinary language.1 53 In Carnap's view, however, that argument is not persuasive-we should not criticize someone for using a more sophisticated tool-ideal language-to solve problems that a more primitive tool-ordinary language-could not resolve. 54 Thus, Camap concluded that the choice of a method for the solution of philosophical problems-an ideal language approach versus ordinary language approach-should be decided by practical considerations. 15 
5
We are now in a position to construct an argument against Patterson's claim that externalist accounts in law are irrelevant. The argument is analogous to Carnap's argument against the ordinary language philosophers. Our current forms of legal argumentation 147 154 Id. 155 Id.; Reisch, supra note 146, at 274. Carnap's principle of tolerance-that is, the freedom to adopt linguistic forms according to one's purposes-ensures that there is no one ideal philosophical model of scientific theory. Instead, various philosophical goals will generate species of philosophical instruments. Id. at 274. These instruments will each be intended to clarify and reconstruct scientific reasoning for a particular set of purposes. Id. at 274-75. Just as organic species may become more fit in their respective niches, these philosophical instruments may become more fruitful in fulfilling their purposes. Id. at 275.
[VOL-72:3 may be too crude a tool. If externalist forms of legal justification-or appeals to philosophy, literary theory or economics-would be a more helpful instrument, then we should attempt to construct such schemes to resolve practical problems in society. We should not set up dogmatic prohibitions against externalist accounts in law. The choice of a method for the solution of jurisprudential problems-internal versus external approaches-should be decided by practical considerations.
Consider an example. In 1963 Martin Luther King, Jr. appealed to external theory-natural law' 5 6 -in an effort to justify his disobedience to the segregationist statutes then existing in the southern portion of the United States. 15 7 In his famous "Letter from Birmingham Jail," King argued that the segregation statutes could not be law because they were unjust and contrary to natural law. 158 This example shows how external forms ofjustification in law might be useful-they might help bring about racial justice. In view of their success it seems that one should not take the position that external forms ofjustification in law are irrelevant.
D. A Critique of Patterson on Jurisprudence and Description: Internalist Approaches Collapse into Externalist Approaches
Patterson suggests that the task of jurisprudence is simply to describe the internal forms of legal argument. 1 5 9 This is consistent with the opening page of Law and Truth, which cites Ludwig Wittgenstein's famous dictum that philosophy can only describe the actual use of language, and philosophy leaves everything as it is. 160 Wittgenstein took the position that philosophy was purely descriptive. 16 ' Patter-son's descriptive project cannot succeed, however, because any neoWittgensteinian purported descriptions of our ordinary methods of legal argument are actually disguised reformations of our legal practices. Accordingly, Patterson's purported internalist descriptive project differs only in degree from externalist approaches.
To see this, consider the view of Douglas Lind, a neo-Wittgensteinian who has offered a view similar to Patterson and Bobbitt.1 62 Lind argues that there is no way to evaluate legal decisionmaking except by internal investigation ofjudicial practice. 63 Thus, Lind seeks to ascertain and describe the conventions actually employed by the practitioners of adjudication.
1 6 4 According to Lind, his internal investigation of constitutional adjudicative practice reveals that judicial decisions are justified to the extent that they satisfy the internal conditions of adjudicative excellence-impartiality, reasoned explanation, articulative boundaries, coherence and workability. 65 Like Bobbitt and Patterson, Lind purports to describe adjudicative practice. Yet Lind has identified different modalities from those described by Bobbitt 166 and adopted by Patterson. So it seems that Patterson and his allies are not able to simply describe modalities which would then be used to justify legal propositions. Contrary to Wittgenstein's dictum, they cannot leave everything as it is. Patterson and his allies are actually proposing that our legal practice could be reconstructed along the lines of their suggested modalities. Such modalities would then be used to justify legal propositions. Under these circumstances, Patterson's descriptive project seems to differ only in degree from the externalist approaches to jurisprudence-approaches that appeal to philosophy, economics or literary theory-which may also be viewed as attempts to reconstruct our legal practice by offering external ways of justifying legal propositions.
E. A Critique of Patterson's Solution to the Problem of Conflict Among Modalities
What happens when the modalities or the forms of legal argument conflict? Patterson recognizes that the modalities can be used tal premise underlying Wittgenstein's method is the claim that philosophy should be descriptive, and that it should advance no theses. to generate different outcomes. 1 6 7 He resolves this problem by suggesting that one ought to select the modality that best coheres with other beliefs-in other words, select the proposition that best hangs together with everything else we take to be true. 16 8 This coherence theory is not a satisfactory solution to the problem of conflict among the forms of argument. It generates the problem of bad coherence in our legal institutions. 6 9 Coherence theories give rise to a difficulty: it is possible to have a coherent system of belief and have that system be coherently bad. 170 For example, racist or sexist systems can be coherently bad. 17 ' Thus, in selecting a form of legal argument that best coheres with everything else we take to be true, it is possible to select one that would support a legal proposition that could be bad-racist or sexist, for example. Pessy v. Ferguson' 7 2 is instructive on this point At the time that Pessy was decided, the racist proposition expressed by that decision-the idea that segregation of racial minorities was permissible-cohered well with its contemporary legal and political context. 
